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 ISSUE PRESENTED 

Did the Pharmacy Examining Board’s discipline of petitioner, a 

registered pharmacist, for refusing, on moral and religious grounds, to 

transfer a patient’s prescription for oral contraceptives, or assist her in 

obtaining her prescription, violate his rights of conscience protected 

by art. I, § 18, of the Wisconsin Constitution, as interpreted in State v. 

Miller, 202 Wis. 2d 56, 549 N.W.2d 235 (Sup. 1996), when, without 

forcing petitioner to compromise his principles, the State has 

alternative means to ensure that patients promptly obtain their legally 

prescribed medications? 

Circuit Court Answer:  No. 

Court of Appeals Answer: No 
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 Statement of Criteria for Review 

This Court has not considered a state right of conscience issue 

since it decided State v. Miller, 202 Wis. 2d 56, 549 N.W.2d 235 

(Sup. 1996), twelve years ago.  Petitioner submits that this is a 

particularly appropriate case in which the Court can and should revisit 

this issue.  Neither the court of appeals nor the circuit court properly 

applied the principles of Miller to the facts of this case.  Their failure 

to do so not only tramples on petitioner’s rights of conscience 

protected by art. I, § 18, of the Wisconsin Constitution, as interpreted 

in Miller, but also threatens the rights of conscience of other health 

care professionals in similar situations.  Review by this Court under 

Rule § 809.62 is imperative because of the substantial question of 

state constitutional law presented (§ 809.62(1)(a)), because of the 

need for this Court to ensure that the lower courts apply Miller in a 

consistent and principled manner (§ 809.62(1)(d)) and because a 

decision by the Court will help clarify Miller, not just with respect to 

this case, but for all health care professionals who have religiously 

based moral objections to certain types of therapy, treatment or drugs 

(§ 809.62(1)(c)(3)). 
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The Pharmacy Examining Board found that Noesen, a 

registered pharmacist, had “fail[ed] to clearly inform the managing 

pharmacist [of the pharmacy to which he was referred by a pharmacy 

placement agency] that based upon his conscientious objection [he] 

would not transfer a prescription for oral contraceptives,” and that he 

had “fail[ed] to provide information to the patient . . . regarding her 

options for obtaining a refill of her prescription which he refused to 

dispense or transfer . . . .”  App. 27.  These “failings” constituted 

“unprofessional conduct” warranting discipline.  App. 27-28.  Under 

the terms of the Board’s Final Decision and Order, prior to providing 

pharmacy services at any pharmacy, Noesen is required to prepare “a 

written notification specifying in detail (i) [t]he pharmacy practices he 

will decline to perform as a result of his conscience; and (ii) [t]he 

steps he will take to ensure that a patient’s access to medication is not 

impeded by his declination(s).”  App. 27 (emphasis in original). 

Noesen submits that the discipline imposed by the Board, 

which the circuit court and the court of appeals affirmed, violated his 

rights of conscience under art. I, § 18, of the Wisconsin Constitution, 

as interpreted by this Court in State v. Miller, 202 Wis.2d 56, 549 



 
 v 

N.W.2d 235 (Sup. 1996).   

In Miller, the Court set forth a four-part analysis for evaluating 

rights-of-conscience claims brought under art. I, § 18.   Under that 

analysis, the challenger has the burden of proving, first, that he has a 

sincerely held religious belief, second, that is burdened by the 

application of the state law at issue.  Once he has sustained his burden 

of proof, the burden shifts to the State to prove, third, that the law in 

question is based on a compelling state interest, fourth, which cannot 

be served by a less restrictive alternative.  202 Wis.2d at 66.   

There is no dispute that Noesen has “a sincerely held religious 

belief” that contraception is morally objectionable.  Insofar as his 

practice as a pharmacist is concerned, those objections are not limited 

to dispensing contraceptives, but also include transferring 

prescriptions for contraceptives or otherwise assisting a patient in 

obtaining them.  Noesen satisfied the first part of the Miller analysis.  

Given his objections to contraception, requiring Noesen to 

dispense contraceptives, transfer prescriptions for contraceptives or 

assist a patient in obtaining contraceptives would obviously burden 

him in the practice of his religion.  This would appear to satisfy the 
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second part of the Miller analysis, and shift the burden to the State to 

show that the law (or its application) is based on a compelling state 

interest which cannot be served by a less restrictive alternative.  The 

court of appeals, however, held that there is no burden in requiring 

Noesen “‘to make the extent of his religious belief and objections 

known to his employer before the commencement of his practice at 

the pharmacy.  This will facilitate, rather than burden, [Noesen’s] 

ability to exercise his conscientious objection in the future.’” App. 11, 

quoting circuit court decision affirming final decision and order. 

Both courts overlooked two salient facts.  First, Noesen was 

reprimanded not only for not informing pharmacy management that 

he would not transfer a prescription for contraceptives, but also for 

not “provid[ing] information to the patient . . . regarding her options 

for obtaining a refill of her prescription which he refused to dispense 

or transfer.”  App. 27.  But that is to reprimand him for obeying his 

conscience, precisely what Miller forbids.  Second, regardless of the 

clarity with which he might express the scope and extent of his moral 

objections to contraception, under the Board’s Order, responsibility 

for ensuring that patients obtain their prescriptions for contraceptives 
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remains with Noesen, not with pharmacy management.  

Noesen clearly satisfied the first two  Miller analysis factors.  

The burden therefore shifts to the State to prove that the application of 

the law is based on a compelling state interest, which cannot be 

served by a less restrictive alternative.  202 Wis.2d at 66.  The State 

has a compelling interest in ensuring that patients promptly obtain 

their legally prescribed medications, but that interest may be served 

by less restrictive alternatives.  The State could establish standards for 

accommodating the conscientious objections of pharmacists by 

requiring pharmacies to adopt staffing policies and procedures that 

would avoid the dilemma that confronted Noesen.  Or the State could 

also adopt policies that would allow pharmacy technicians to transfer 

prescriptions to other pharmacies or fill them under the supervision of 

an off-site pharmacist.  Either alternative would ensure that patients 

promptly obtain their legally prescribed medications without 

compromising the rights of conscience of pharmacists who object to 

the use of certain drugs.  Because such alternatives are available, the 

State has not met its burden under Miller and the discipline imposed 

by the Board must be reversed. 
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 Statement of the Case 

This is a petition to review the decision of the court of 

appeals affirming, in part, the order of the circuit court which, in 

turn, affirmed the Final Decision and Order of the Pharmacy 

Examining Board disciplining Neil T. Noesen, a registered 

pharmacist. 

In an Amended Complaint, the Department of Regulation 

and Licensing alleged that Noesen had engaged in 

unprofessional conduct “by refusing to transfer [a patient’s] 

prescription order [for oral contraceptives].” App. 19.  Following 

an administrative hearing, the Board determined that Noesen 

had engaged in unprofessional conduct “by failing to clearly 

inform the managing pharmacist that based upon his 

conscientious objection [he] would not transfer a prescription 

for oral contraceptives,” and “by failing to provide information to 

the patient . . . regarding her options for obtaining a refill of her 

prescription which he refused to dispense or transfer . . .”  App. 

20, 27.  The Board reprimanded Noesen, limited the conditions 

under which he may practice pharmacy and assessed the full 
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costs of the disciplinary proceedings against him.  App. 20, 27-

28.  Noesen filed a timely petition for judicial review.  App. 45-

49. 

The circuit court affirmed the Board’s Final Decision and 

Order.  App. 50-66.  On appeal, the court of appeals affirmed in 

part, reversed in part and remanded the cause with directions.  

App. 1-15.  The court rejected Noesen’s arguments that he 

was not given proper notice of the standard of care; that the 

discipline imposed violated his state constitutional right of 

conscience; and that the Board abused its discretion by 

instituting formal disciplinary proceedings instead of issuing an 

administrative warning. App. 2.  Accordingly, the court affirmed 

those portions of the Board’s order.  App. 2, 10-13.  The court, 

however, accepted Noesen’s argument that in assessing the 

full costs of the action against him, the Board “failed to properly 

exercise discretion . . . .”  App. 2.  The court, therefore, 

reversed that portion of the circuit court’s order affirming the 

cost determination and remanded the cause to the circuit court 

with directions to remand to the Board for reconsideration of 
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costs only.  App. 2, 15. 

Noesen has been licensed as a registered pharmacist in 

Wisconsin since 1999.  R. 175 (Tr. 103).1  On June 5, 2002, 

Noesen entered into an independent contractor agreement with 

RPh On the Go, Inc., a pharmacy placement service.  R. 176, 

194 (Tr. 108, 177); R. 252-259 (Exh. No. 3).  The agreement 

provided that Noesen would “furnish to customers of RPh On 

the Go all services generally performed by a registered 

pharmacist in the customary manner and extent ordinarily 

performed at pharmacies, all of which shall be performed in a 

professionally competent manner.”  R. 253, ¶ 3.  The 

agreement did not mention or otherwise refer to any moral 

objections Noesen had to any of the services that are generally 

performed by a pharmacist.  R. 177 (Tr. 109).  

Shortly after entering into the agreement with RPh On the 

Go, Noesen, on July 2, 2002, sent a three-page letter, via e-

mail, to John Scott of RPh On the Go, memorializing in writing 

                                                 
1 All citations to the proceedings before the administrative law 

judge include a record page number (from the circuit court record) 
and a  transcript page number (from the record of the administrative 
hearing). 
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his conscientious objections "to participating in the work of 

contraception."  R. 177 (Tr. 109-110); R. 260 (Exh. No. 4).  The 

letter was also addressed, but not sent, to “K-Mart Pharmacy - 

Rhinelander & Menominee.” R. 177 (Tr. 111); 179 (Tr. 120). 

In his July 2, 2002, letter, Noesen requested to be 

“excused” from a number of “specific actions” including: 

(1) Sale of or counsel for drug therapy or 
physical barriers, e.g. condoms, spermicidal 
creams, etc., that render the act of sexual 
intercourse sterile, any drug therapy related to a 
sterilization procedure of the male or female sexual 
organs. 

 
(2)  A procedure involving a drug or device 

that may prevent the implantation of a fertilized 
human ovum. This includes, but is not limited to, 
drugs which are prescribed as contraceptives or 
"emergency contraceptives," or drugs which have 
post-fertilization effects, regardless of the primary 
indication, in menopausal patients. 

 
R. 260.  Noesen acknowledged that his letter did not expressly 

state that he would not “transfer” a prescription for 

contraceptives.  R. 179 (Tr. 119-120).  He testified, however, 

that his unwillingness to transfer such prescriptions was clearly 

implied in the statement of his objections to contraception and 

in the use of the term, “[p]articipate in,” which was defined to 
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mean “to perform, assist in, recommend, counsel in favor of, 

make referrals for, dispense or administer drugs for, or 

otherwise promote, encourage, or aid.”  R. 178, 179, 180, 191 

(Tr. 114, 119-120, 123, 168); R. 261 (Exh. No. 4).2  Noesen 

testified that, “with a good conscience, I can’t aid, abet, 

encourage, refer, transfer, participate in any way with 

something that I feel would be impairing the fertility of a human 

being.”  R. 176 (Tr. 105).  He reiterated these objections 

throughout his testimony.  R. 191, 196 (Tr. 165-166, 186-190). 

In his July 2, 2002, letter, Noesen also proposed a 

protocol that he would follow in situations relating to oral 

contraceptives.  R. 261.  At no time before disciplinary 

proceedings were initiated him, however, did anyone 

associated with K-Mart Pharmacies actually see Noesen’s 

                                                 
2 The court of appeals recognized that “the broadness of [the word] 

‘aid’ might arguably include transferring prescriptions.”  App. 3 n. 1.  See 
also R. 235-236 (Tr. 339-340) (test. of Dr. Jerome Wernow) (a reasonable 
person would have understood from Noesen’s letter that he was not willing 
to dispense or transfer a prescription for oral contraceptives). 
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letter to John Scott setting forth the protocol that Noesen said 

that he would follow when confronted with an objectionable 

situation.  R. 166, 168, 169-170 (Tr. 65, 67, 73, 80-81). 

Fr. Kevin Gordon, vicar for clergy with the Diocese of 

Superior, testified on Noesen’s behalf regarding the Catholic 

Church’s view of the immorality of contraception.  R. 209 (Tr. 

233-235).  According to Fr. Gordon, “the church views the use 

of contraceptives to be an intrinsic evil[,] meaning that the use 

of contraceptives in all cases is immoral because it stops the 

procreative character of human sexuality and so to prevent 

conception through the use of artificial means is to act contrary 

to the will of God.”  R. 209 (Tr. 235).  If a pharmacist has a 

conscientious objection to dispensing oral contraceptives, his 

refusal to dispense contraceptives would be consistent with the 

teaching of the Catholic Church. R. 210 (Tr. 237).  Based upon 

his knowledge of Noesen and discussions that he has had with 

him, Fr. Gordon expressed the opinion that Noesen’s refusal to 

dispense contraceptives derives from a good faith belief that it 

would be wrong to do so.  R. 210 (Tr. 238-239).  It would also 



 
 14 

violate Noesen’s sincere, conscientious beliefs and his 

understanding of Catholic moral principles for him to “transfer[] 

a prescription for oral contraceptives [to another pharmacist].”  

R. 211 (Tr. 242).  Fr. Gordon’s opinion was supported by a 

memorandum from Dr. Edward Furton, an ethicist with the 

National Catholic Bioethics Center.  R. 211 (Tr. 243), R 300 

(Exh. No. 10). 

Early in July 2002, RPh On the Go assigned Noesen to 

work at the K-Mart Pharmacy located in Menominee, 

Wisconsin.  R. 165-166 (Tr. 64-65).   Before Noesen began to 

work at K-Mart, John Scott (RPh On the Go) told Randal Smith, 

the K-Mart Pharmacy District Manager, about Noesen’s 

conscientious objection, informing Smith that Noesen “did not 

want to dispense birth control pills.”  R. 166 (Tr. 65).  Smith 

could not recall whether Scott had mentioned any other 

restrictions on what Noesen would or would not do.  R. 166 (Tr. 

65-66).  Smith never received a copy of the July 2, 2002, letter 

Noesen had e-mailed to Scott, R. 166 (Tr. 65), and never 

spoke with Noesen.  R. 166, 168 (Tr. 67, 73). 
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Smith testified that procedures were put in place at both 

K-Mart pharmacies to “work around” Noesen’s objection to oral 

contraceptives.  R. 166 (Tr. 67).  According to Smith, both Ken 

Jordanby, the managing pharmacist at the Menominee K-Mart, 

and the (unidentified) managing pharmacist at the Rhinelander 

K-Mart (where Noesen worked for a few days) agreed to come 

into work and fill any prescriptions that needed to be filled 

promptly, and, in all other situations, to have their pharmacy 

technicians prepare the prescriptions for them to check and 

dispense when they came back to work.  R. 166 (Tr. 68).  No 

procedures were put in place to deal with a situation in which 

Noesen might refuse to transfer a prescription because Smith 

simply “assumed” that Noesen would transfer any prescription 

he did not want to refill.  R. 167 (Tr. 69).   

Ken Jordanby, the managing pharmacist at the 

Menominee K-Mart, testified that on Saturday, July 6, 2002, 

Noesen personally informed him that, because of his religious 

beliefs, he would not fill or dispense prescriptions for oral 

contraceptives.  R. 169-170 (Tr. 80-81).  Jordanby did not 
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receive a copy of the July 2, 2002, letter Noesen had e-mailed 

to John Scott of RPh On the Go, and he did not recall 

discussing with Noesen whether he (Noesen) would transfer a 

refill prescription for oral contraceptives.  R. 169-170 (Tr. 80-

81, 82).  To accommodate Noesen and to avoid losing any 

customers, Jordanby agreed to come into the store when he 

was off duty and handle any prescriptions for oral 

contraceptives that needed to be filled or dispensed while 

Noesen was on duty.  R. 170, 194 (Tr. 82-83, 179-180).  On 

two or three occasions, Jordanby came into the store to fill (or 

refill) prescriptions for Noesen.  R. 170 (Tr. 83).   

On Saturday, July 6, 2002, Amanda Renz went to the K-

Mart Pharmacy in Menominee, where Noesen was on duty 

alone, to get a refill of her prescription for Loestrin FE 1/20, an 

oral contraceptive.  R. 157-158, 183 (Tr. 31-33, 133).  Ms. 

Renz testified that she put her empty pill pack on the pharmacy 

counter and showed it to Noesen.  R. 162 (Tr. 50).  Noesen 

never touched the packet, which contained prescription 

information.  R. 162 (Tr. 51).  When presented with the request 
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to refill the prescription, Noesen asked Ms. Renz, in private, if 

she intended to use the pills for purposes of birth control and 

she confirmed that this was her intent.  R. 181, 185 (Tr. 127, 

141).  Noesen informed her that he objected to oral 

contraceptives and said that he would not refill her prescription. 

 R. 158, 183, 186, 192 (Tr. 36, 136, 148, 169).  Ms. Renz 

testified that she had already taken her birth control pill for 

Saturday and was supposed to start the next cycle of 

medication on Sunday.  R. 159 (Tr. 38).  Noesen also refused 

to tell Ms. Renz where she could go to have her prescription 

refilled.  R. 158 (Tr. 36).  Ken Jordanby, the managing 

pharmacist, was not able to come into the store and refill Ms. 

Renz’s prescription personally because he was driving a float 

for his daughter in a chamber of commerce parade which was 

being held in another city more than an hour’s drive away.  R. 

170 (Tr. 84).    

After Noesen informed Ms. Renz that he would not refill 

her prescription, she went to a nearby Wal-Mart pharmacy in 

an attempt to have her prescription refilled.  R. 158-159 (Tr. 36-
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37).  The Wal-Mart pharmacist (Stacey Wirth) called Noesen at 

the K-Mart pharmacy and asked him to transfer Ms. Renz’s 

prescription to Wal-Mart.  R. 159, 187 (Tr. 37, 152).  Noesen 

refused to transfer the prescription because of his 

conscientious objection to contraceptives. R. 187 (Tr. 152).  

Ms. Wirth then advised Ms. Renz that she could not refill her 

prescription.  R. 159 (Tr. 37-38).  

Noesen explained that, in order to transfer a prescription, 

the transferring pharmacist must provide, among other 

information, his or her name, the transferring pharmacy’s 

phone number, the patient’s name, the patient’s doctor’s name, 

the original prescription date, the first date the prescription was 

filled, the original number of refills, the remaining number of 

refills and the date of the last refill.  R. 191 (Tr. 166).  See also 

R. 204 (Tr. 217).  He refused to transfer the prescription to 

Wal-Mart because, in his judgment, that would constitute 

participation in contraception in violation of his “sincerely held 

religious belief.”  R. 191 (Tr. 165-166).  Noesen expressed the 

opinion that to transfer a prescription for oral contraceptives to 
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another pharmacist would be inducing another person to 

perform a sinful act. R. 203-204 (Tr. 216-217).  

After leaving the Wal-Mart pharmacy, Ms. Renz went 

home and telephoned the K-Mart pharmacy where Noesen was 

working and spoke with the assistant store manager, Debi 

Wolter.  R. 159 (Tr. 38).  Ms. Wolter (who did not testify) asked 

Ms. Renz if she could wait until Monday when the managing 

pharmacist (Ken Jordanby) would be on duty and could refill 

her prescription.  R. 159 (Tr. 39).  Ms. Renz informed Ms. 

Wolter that she could not wait because she was supposed to 

begin her new cycle of pills the very next day, which was 

Sunday.  R. 159 (Tr. 39).  Ms. Renz spoke with Ms. Wolter later 

that day and Ms. Wolter told her that Jordanby would be able to 

refill her prescription on Sunday.  R. 159 (Tr. 39).  Jordanby, 

however, did not return to the Menomonee area until Sunday 

night. R. 170 (Tr. 84).  

On Sunday morning, Ms. Renz called the K-Mart 

pharmacy in Menominee to see if her prescription had been 

refilled.  R. 159 (Tr. 39).  Ms. Wolter, the assistant store 
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manager, informed her that her prescription had not been 

refilled.  R. 159 (Tr. 39-40).  Following this conversation, Ms. 

Renz sought the assistance of the police in getting her 

prescription refilled.  R. 160 (Tr. 42).  When Ms. Renz arrived 

at the store with two police officers, Noesen explained to them 

that he would not refill or transfer the prescription.  R. 160 (Tr. 

42).  Ms. Wolter then called Jordanby and let Ms. Renz speak 

directly with him.  R. 160, 188 (Tr. 43, 155-156). 

Jordanby apologized to Ms. Renz and asked her to 

please wait until the next day, Monday, for her refill because 

there was no other pharmacist available at the time to refill her 

prescription.  R. 160, 172 (Tr. 43, 90).  He explained that 

because she was going to be starting her birth control pills a 

day later than expected, she could take her “Sunday” night 

dose early Monday morning and take her “Monday” pill in the 

evening to get back on track.  R. 172 (Tr. 90).  Jordanby also 

recommended that for the month of July Ms. Renz should use 

another “back up” method of avoiding conception. R. 172, 173 

(Tr. 90, 95).  The instructions inserted in the package with the 
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prescription state that a “back up” method is not necessary 

when only one pill is missed; a “back up” method is 

recommended only if two or more pills are missed.  See R. 

246-251 (Exh. No. 2).  Ms. Renz admitted that she was not 

aware of the instructions.  R. 162-163 (Tr. 52, 54-55).  

  It was not until Sunday, July 7, 2002, that Jordanby knew 

that Noesen would not transfer a prescription for oral 

contraceptives to another pharmacy.  R. 171 (Tr. 88).  See also 

R. 188 (Tr. 156) (Noesen testimony).  Jordanby had assumed 

that Noesen would transfer such prescriptions to a competitor.  

R. 174 (Tr. 97).  Noesen explained his reasons for refusing to 

transfer the prescription, which related to matters of 

conscience.  R. 171 (Tr. 88).  

  On Monday, July 8, 2002, Ms. Renz went back to the K-

Mart pharmacy in Menominee and received the refill for her 

oral contraceptives.  R. 160 (Tr. 44).  She admitted that she 

waited until “mid-afternoon” on Monday (instead of early 

morning, as Jordanby had recommended) to get her pills, and 

then took two doses at once.   R. 160, 161-162 (Tr. 44, 48-50). 
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 Per Jordanby’s instructions, Ms. Renz used a secondary form 

of contraception that month; she did not become pregnant as a 

result of missing her dose of Loestrin  on Sunday, July 7, 2002. 

 R. 160-161, 164 (Tr. 44-46, 58-59). 

Both the Department and Noesen presented expert 

testimony on the rights and responsibilities of a pharmacist who 

has conscientious objections to providing certain services.  See 

R.  214-227 (Tr. 255-305) (Paul Rosowski); R. 227-231 (Tr. 

306-321) (Dr. Ralph Miech); R. 231-238 (Tr. 322-351) (Dr. 

Jerome Wernow). 

On February 28, 2005, the administrative law judge 

(Colleen Baird) filed her Proposed Final Decision and Order 

(App. 21-44).  After determining that the Pharmacy Examining 

Board had jurisdiction, Ms. Baird made the following 

Conclusions of Law: 

2.  As set forth in the Findings of Fact . . . , by 
failing to clearly inform the managing pharmacist 
that based upon his conscientious objection 
[Noesen] would not transfer a prescription for oral 
contraceptives, [Noesen] has engaged in practice 
which constitutes a danger to the health, welfare, or 
safety of a patient and has practiced in a manner 
which substantially departs from the standard of 
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care ordinarily exercised by a pharmacist and 
which harmed or could have harmed a patient, in 
violation of Wis. Adm. Code § Phar. 10.03(2).   

 
3.  As set forth in the Findings of Fact . . . , by 

failing to provide information to the patient [Ms. 
Renz] regarding her options for obtaining a refill of 
her prescription which he refused to dispense or 
transfer, [Noesen] has engaged in practice which 
constitutes a danger to the health, welfare, or 
safety of a patient and has practiced in a manner 
which substantially departs from the standard of 
care ordinarily exercised by a pharmacist and 
which harmed or could have harmed a patient, in 
violation of Wis. Adm. Code § Phar 10.03(2).  

 
App. 27 (Proposed Final Decision and Order at 7). 
 

In her Proposed Final Decision and Order, Ms. Baird 

ordered that Noesen be reprimanded and his license be limited 

as follows: 

2(a).  Prior to providing pharmacy services at 

any pharmacy, [Noesen] shall prepare a written 

notification specifying in detail 

 

I.  The pharmacy practices he will decline to 

perform as a result of his conscience; and 

 

ii. The steps he will take to ensure that a 

patient’s access to medication is not impeded by 

his declination(s). 

 

b.  The written notification referred to in  

¶ 2(a) above shall be provided to a potential 
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pharmacy employer at least five (5) business days 

prior to [Noesen] commencing practice at the 

pharmacy. 

 

c. [Noesen] shall provide a copy of this Final 

Decision and Order together with and at the same 

time of any provision of written notification pursuant 

to ¶ 2(a) above. 

 

d. [Noesen] shall immediately notify the 

Department Monitor if he fails to comply with any 

provisions of this Order. 

 

e. [Noesen] shall take a minimum of six (6) 

credit hours of continuing education in [e]thics for 

pharmacy practice, which shall be pre-approved by 

the Board.  The continuing education shall be 

completed within six (6) months of the date of this 

order. 

f. [Noesen] shall pay the full costs of these 

proceedings. 

 

App. 27-28 (emphasis in original).  The Proposed Final 

Decision and Order provided that Noesen could petition the 

Pharmacy Board to modify the limitations placed on his license 

no earlier than two years from the date of the order.  App. 28. 

On April 13, 2005, the Pharmacy Examining Board 

adopted Ms. Baird’s Proposed Final Decision and Order.  App. 

20.  On May 13, 2005, Noesen filed a timely petition for judicial 
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review.  App. 45-49.  The circuit court affirmed the Board’s 

Final Decision and Order in all respects.  App. 50-66. Noesen 

filed a timely notice of appeal on May 4, 2006 (App. 67-68), 

and, on March 25, 2008, the court of appeals affirmed in part, 

reversed in part and remanded the cause with directions (App. 

1-15).  This petition follows. 
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 ARGUMENT 

 THE PHARMACY EXAMINING BOARD’S DISCIPLINE OF 
 PETITIONER, A REGISTERED PHARMACIST, FOR REFUSING, 
 ON MORAL AND RELIGIOUS GROUNDS, TO TRANSFER A 
 PATIENT’S PRESCRIPTION FOR ORAL CONTRACEPTIVES, 
 OR ASSIST HER IN OBTAINING HER PRESCRIPTION, 
 VIOLATED HIS RIGHTS OF CONSCIENCE PROTECTED BY 
 ART. I, § 18, OF THE WISCONSIN CONSTITUTION WHEN, 
 WITHOUT FORCING PETITIONER TO COMPROMISE HIS 
 PRINCIPLES, THE STATE HAS ALTERNATIVE MEANS  
 TO ENSURE THAT PATIENTS PROMPTLY OBTAIN 
 THEIR LEGALLY PRESCRIBED MEDICATIONS. 
  

Petitioner submits that in disciplining him for refusing to 

transfer Mr. Renz’s prescription for oral contraceptives or 

otherwise assist her in obtaining her prescription, the Board 

violated his rights of conscience specifically protected by art. I, 

§ 18, of the Wisconsin Constitution, as authoritatively 

construed by this Court in State v. Miller, 202 Wis.2d 56, 549 

N.W.2d 235 (Sup. 1996).  In affirming the Board’s discipline, 

the court of appeals has rendered a decision that conflicts with 

the principles of Miller, threatens the rights of conscience of 

other health care professionals in similar situations and creates 

uncertainty as to how Miller will be applied in other cases. 

Article I, § 18, provides, in relevant part, that “The right of 
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every person to worship Almighty God according to the dictates 

of conscience shall never be infringed; . . . nor shall any control 

of, or interference with, the rights of conscience be permitted, . 

. . .”  WIS. CONST. art. I, § 18 (West 2002). 

In Miller, this Court articulated the analysis applicable to 

rights-of-conscience claims brought under art. I, § 18: 

Succinctly stated, under this analysis, the 
challenger carries the burden to prove: (1) that he 
or she has a sincerely held religious belief, (2) that 
is burdened by application of the state law at issue. 
 Upon such proof, the burden shifts to the State to 
prove: (3) that the law is based on a compelling 
state interest, (4) which cannot be served by a less 
restrictive alternative. 

 
202 Wis.2d at 66.   

Application of this analysis to the facts of this case can 

lead to but one conclusion–the Board violated Noesen’s rights 

of conscience in disciplining him.  

First, the Board did not dispute that Noesen has sincerely 

held religious beliefs on the basis of which he is morally 

opposed to  participating in or cooperating with contraception in 

any manner.  With respect to his practice as a pharmacist, his 

moral objections are not limited to dispensing contraceptives, 
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but extend to transferring prescriptions for contraception or 

assisting patients in obtaining contraceptives.  R. 177-180, 

191, 196-197 (Tr. 109-110, 114, 119-120, 123, 165-166, 168, 

186-190); R. 260 (Exh. No. 4).  Noesen testified that, “with a 

good conscience, I can’t aid, abet, encourage, refer, transfer, 

[or] participate in any way with something I feel would be 

impairing the fertility of a human being.” R. 176 (Tr. 105). 

Second, given the breadth and scope of his moral 

objections to contraception, requiring Noesen to transfer 

prescriptions for contraceptives to another pharmacy or assist 

patients in obtaining them clearly burdens him in the exercise 

of his core religious beliefs. 

Noesen was confronted with a Hobson’s Choice:  He 

could transfer the patient’s prescription for contraceptives to 

another pharmacy (or otherwise assist her in obtaining her 

prescription), and thereby act contrary to his sincerely held 

religious beliefs regarding the morality of contraception, or he 

could refuse to do so and face disciplinary action by the Board. 

 Miller does not permit the State to force this choice on 
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petitioner. 

The Board, however, took the position, which the circuit 

court and the court of appeals adopted, that the moral dilemma 

in which Noesen was placed was entirely of his own making, 

and could have been avoided by the simple expedient of 

making the extent of his objections to contraception clearer in 

his dealings with the pharmacy placement agency, the 

pharmacy and pharmacy management.3   

                                                 
3 The ALJ dismissed Noesen’s art. I, § 18, defense in a single 

paragraph of her twenty-four page Proposed Final Decision and 
Order.  App. 41. 

The Board adopted the ALJ’s finding that Noesen had 

failed to indicate to the placement agency, the pharmacy and 

the managing pharmacist that his stated objections to 

contraception extended to transferring, as well as dispensing, 

contraceptives.  App. 23-24, ¶¶ 9-10, 13-15, 18.  See also App. 

32:  “The evidence shows that [Noesen] failed to inform either 

the employing pharmacy or its managing pharmacist of the full 

extent of his conscientious objection (including the pharmacy 
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duties that [he] would not perform).”  Because it was 

“presumed” that he “would transfer a prescription if requested 

to do so,” Noesen’s arrangement with the pharmacy and the 

managing pharmacist “did not provide for handling a request 

for a transfer of a prescription which [he] declined to fill or 

dispense.”  App. 24, ¶ 20.  The Board found further that “[t]he 

standard of care ordinarily exercised by a pharmacist is to 

inform the managing pharmacist or the employing pharmacy 

with specificity of those activities that the pharmacist will not 

perform at the pharmacy based upon his or her conscientious 

objection.”  App. 24, ¶ 19.  The Board determined that Noesen 

had violated this standard of care, which 

provided one of the two grounds on the basis of which he was 

disciplined.  App. 27, Conclusions of Law, ¶ 2.  

The circuit court held that the Board’s order “does not 

burden [Noesen’s] religious belief.  [Noesen] is only ordered to 

make the extent of his religious belief and objections known to 

his employer before the commencement of his practice at the 

pharmacy.  This will facilitate, rather than burden, [Noesen’s] 
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ability to exercise his conscientious objection in the future.”  

App. 64.  The court of appeals agreed.  App. 11-12. 

What the Board and the lower courts overlooked, 

however, is that even if Noesen had been clearer in 

communicating his moral objections to contraception, that 

would not have avoided the Hobson’s Choice with which he 

was faced (and continues to face).  He still would have been 

disciplined in this case and he still is subject to such discipline 

in future cases. 

The Board adopted the ALJ’s finding that “[t]he standard 

of care ordinarily exercised by a pharmacist requires that a 

pharmacist who exercises a conscientious objection to the 

dispensing of a prescription must ensure that there is an 

alternative mechanism for the patient to receive his or her 

medication, including informing the patient of their [sic] options 

to obtain their [sic] prescription.”  App. 27, Findings of Fact, ¶ 

54.  In other words, it is the objecting pharmacist, not the 

pharmacy or the managing pharmacist, who has the 

responsibility of ensuring that a patient obtains her prescription. 
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The Board determined that Noesen had violated this standard 

of care, as well,4 which provided the second of the two grounds 

on the basis of which he was disciplined.  App. 27, Conclusions 

of Law, ¶ 3.  

                                                 
4 Noesen “did not ensure that there was an alternative 

mechanism in place so that [the patient] could receive her 
medication.”  App. 27, Findings of Fact, ¶ 55. 

It is apparent from the foregoing that even if Noesen had 

been crystal clear in setting forth the nature and extent of his 

objections to contraceptives, he would have been disciplined 

for refusing to transfer Ms. Renz’s prescription or otherwise 

assist her in obtaining her prescription.  Moreover, nothing in 

the Board’s Final Order and Decision in any way relieves 

Noesen of his obligation to act in such a manner as to violate 

his conscience in the future.  In addition to reprimanding 

Noesen for his past conduct, the Board also limited his license 

with respect to his future conduct.  The Board ordered that, 

“[p]rior to providing pharmacy services at any pharmacy, 

[Noesen] shall prepare a written notification specifying in detail 
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i.  The pharmacy practices he will decline to perform as a 
result of his conscience; and 

 
ii. The steps he will take to ensure that a patient’s access 

to medication is not impeded by his declination(s).” 
 
App. 27, Order, ¶ 2(a) (emphasis in original). 

As in the reprimand imposed for Noesen’s failure “to 

provide information to the patient . . . regarding her options for 

obtaining a refill of her prescription which he refused to 

dispense or transfer,” App. 27, Conclusions of Law, ¶ 3, the 

limitations the Board has placed on Noesen’s license puts the 

responsibility for ensuring that patients obtain their 

prescriptions for contraceptives squarely on his 

shoulders, not on the pharmacy itself or the managing 

pharmacist. 

Regardless of the specificity and detail with which Noesen 

might describe “[t]he pharmacy practices he will decline to 

perform as a result of his conscience,” it remains his obligation, 

under the Board’s Order, “to ensure that a patient’s access to 

medication is not impeded by his declination(s).”  Contrary to 

the views of the lower courts, therefore, both the reprimand 
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imposed for Noesen’s conduct in this case and the limitation 

placed on his license unmistakably burden his religiously 

based, moral objections to contraception.  Accordingly, he has 

satisfied the second factor of the Miller analysis, to wit, that   

his sincerely held religious belief “is burdened by application of 

the state law at issue.”  Having established the first two factors 

of this Court’s analysis, “the burden shifts to the State to prove: 

(3) that the law is based on a compelling state interest, (4) 

which cannot be served by a less restrictive alternative.”  202 

Wis.2d at 66.  

Third, Noesen acknowledges that the State has a 

compelling interest in public health and safety, and that this 

interest includes ensuring that legally prescribed drugs are not 

improperly withheld from those for whom they have been 

prescribed.  Thus, whether the discipline imposed in this case 

is permissible under art. I, § 18, turns on the fourth factor set 

forth in Miller–whether the State has chosen the least 

restrictive means to achieve its compelling interest.5  Noesen 

                                                 
5 The court of appeals did not reach this factor.  App. 12 n. 6. 
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submits that it has not. 

The State has alternatives available to it that would 

promote its interest while respecting the rights of conscience of 

pharmacists.  The State, for example, could establish 

standards for accommodating the moral and religious beliefs of 

pharmacists by requiring pharmacies to have in place staffing 

policies and procedures that would avoid the moral dilemma in 

which Noesen was placed here.  The State could also adopt 

policies regarding access to prescription records that would not 

require a pharmacist to violate his right of conscience by, for 

example, allowing pharmacy technicians to transfer 

prescriptions to other pharmacies (or fill them under the 

supervision of an off-site pharmacist).  Either alternative would 

ensure that patients promptly obtain their prescriptions without 

at the same time compromising the rights of pharmacists who 

have conscientious objections to the use of certain drugs. 

In the court of appeals, the Board did not dispute the adequacy 

of these alternatives, but simply said that “the range of possible 

conscientious objections to the universe of medications dispensed at 
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pharmacies makes it impossible to establish such policies and 

procedures in a vacuum.”  Br. of Pharmacy Examining Board at 26.  

That possibility, however, has not prevented at least five States 

from recognizing, either expressly or by necessary implication, 

the right of pharmacists (and other health care professionals) 

to refuse “to furnish contraceptive procedures, supplies, or 

information.”  ARK. CODE ANN. § 20-16-304(4) (Michie 2005) 

(emphasis added).6 To petitioner’s knowledge, no State that 

honors a pharmacist’s conscientious objection to dispensing a 

prescription requires him to transfer that prescription.  Nor have 

any of these States required an objecting pharmacist to assist 

the patient in obtaining the prescription. 

                                                 
6 See also, id. § 20-16-304(5) (providing immunity from 

liability “when the refusal is based on religious or conscientious 
objection”); COLO. REV. STAT. ANN. § 25-6-102(9) (West 2008); FLA. 
STAT. ANN. § 381.051(6) (West 2007); MISS. CODE ANN. § 41-107-1 
et seq. (2007); TENN. CODE ANN. § 68-34-104(5) (2006).   
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Indeed, even in the absence of such statutory protection, 

other States have recognized that there are mechanisms that 

can be created that protect the rights of conscience of 

pharmacists who object to oral contraceptives while at the 

same time ensuring that patients promptly obtain their legally 

prescribed medications.  Just last fall, Walgreen’s and seven 

pharmacists entered into a consent decree with the Governor 

of Illinois (Rod R. Blagojevich), the Secretary of the Illinois 

Department of Financial and Professional Regulation, and the 

Director of the Illinois Division of Professional Regulation that 

does precisely that with respect to emergency contraception.7  

Under current Illinois law, “Upon receipt of a valid, lawful 

prescription for a contraceptive, a pharmacy must dispense the 

contraceptive, or a suitable alternative permitted by the 

                                                 
7 The Agreed Joint Motion of Plaintiff Walgreen Co. and 

Defendants to Stay Case, Mutual Agreement and Understanding, Menges, 
et al., plaintiffs, Walgreens, Intervenor-Plaintiff vs. Rod R. Blagojevich, 
Governor, et al., defendants, United States District Court, Central District 
of Illinois, No. 05-3307, filed Oct. 5, 2007, is reproduced at App. 69-83.  
The Mutual Agreement and Understanding, Menges, et al., plaintiffs, vs. 
Rod R. Blagojevich, Governor, et al, defendants, United States District 
Court, Central District of Illinois, No. 05-3307, filed Oct. 5, 2007, is 
reproduced at App. 84-88.  
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prescriber, to the patient or the patient’s agent without delay, 

consistent with the normal time frame for filling any other 

prescription.” 68 ILL. ADMIN. CODE § 1330.91(j)(1).  Pursuant to 

the terms of the October 5, 2007, consent decree, the State of 

Illinois has agreed to amend the rule to clarify that the 

responsibility for ensuring that patients promptly obtain lawfully 

prescribed emergency contraceptives rests with pharmacy 

management, not with pharmacists who object to the use of 

such contraceptives.  App. 75-80.  The amended rule, once 

adopted, sets forth a “dispensing protocol” that provides as 

follows: 

In the event that a licensed pharmacist who 
objects to dispensing emergency contraception (an 
“Objecting Pharmacist”) is presented with a 
prescription for emergency contraception, the retail 
pharmacy serving the general public shall use the 
following dispensing protocol: 

 
(a) All other pharmacists, if any, then present 

at the location where the Objecting Pharmacist 
works (the “Dispensing Pharmacy”) shall first be 
asked to dispense the emergency contraception 
(any pharmacist that does not object to dispensing 
such medications referred to as a “Non-Objecting 
Pharmacist”). 

 
(b) If there is an Objecting Pharmacist and no 
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non-Objecting Pharmacist is then available at the 
Dispensing Pharmacy, any pharmacy (the “Remote 
Pharmacy”) or other Non-Objecting Pharmacist 
shall provide “remote medication order processing” 
(“RMOP”) to the Dispensing Pharmacy.  RMOP 
includes any and all services that a licensed 
pharmacist may provide as well as authorizing a 
non-pharmacist employee at the Dispensing 
Pharmacy, such as a pharmacy technician or 
manager, to dispense the emergency contraception 
to the patient under the remote supervision of a 
Non-Objecting Pharmacist. 

 
68 ILL ADMIN. CODE § 1330.91(j)(3) (proposed amended rule).  
App. 
 
76-77. 
 

The proposed amendment further provides: 

A retail pharmacy that serves the general 
public is responsible for ensuring either that there is 
a Non-Objecting Pharmacist scheduled at all times 
such pharmacy is open, or that there is a licensed 
pharmacist available to perform RMOP for 
emergency contraception at all times such retail 
pharmacy is open and no Non-Objecting 
Pharmacist is available at such retail pharmacy. 

 
68 ILL ADMIN. CODE § 1330.91(j)(4) (proposed 

amended rule).  App. 79-80.  

Petitioner cites the consent decree in the Illinois litigation, 

not as an adjudicative fact of which this Court may take judicial 
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notice,8 but solely for the purpose of showing that, contrary to 

the Board’s position below, there are practical means available 

to the State to ensure that patients promptly obtain their 

lawfully prescribed medications while respecting the rights of 

conscience of those pharmacists who oppose the use of such 

medications (in this case, oral contraceptives).9  Because the 

                                                 
8 See Perkins v. State, 61 Wis.2d 341, 346-47, 212 N.W.2d 141 

(Sup. 1973), and Christian v. State, 54 Wis.2d 447, 457, 195 N..W.2d 470 
(Sup. 1972), interpreting WIS. REV. STAT. § 9.01.01(2)(b) (West 2002) 
(judicial notice). 

9 Laurie Chaiten of the ACLU of Illinois said that the settlement in 
the federal litigation in Illinois made it clear that the onus is on pharmacy 
owners, not individual pharmacists, to implement the rule on emergency 
contraception. Judy Peres, “Pharmacists, state reach ‘morning-after’ pill 
deal,” Chicago Tribune, Oct. 11, 2007, Metro Section, p. 4.  Ms. Chaiten 
was quoted as saying, “That’s how you balance religious liberty and access 
to reproductive health care.”  Id.  It is regrettable that the ACLU and the 
ACLU of Wisconsin, in their nonparty brief in the court of appeals in this 
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State has less restrictive alternatives to promote its interest, the 

Court should grant Noesen’s petition and reverse the Board’s 

decision to impose professional discipline on him.  This Court’s 

decision in Miller requires no less. 

                                                                                                                                    
case, did not recognize that a similar balance was possible here.  

 CONCLUSION 

For the reasons stated herein, Neil T. Noesen 

respectfully requests that this Honorable Court grant his 

petition for review. 

Dated this 24th day of April 2008. 
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