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ISSUE PRESENTED

Did the Pharmacy Examining Board’s discipline of petitioner, a
registered pharmacist, for refusing, on moral and religious grounds, to
transfer a patient’s prescription for oral contraceptives, or assist her in
obtaining her prescription, violate his rights of conscience protected
by art. I, 8 18, of the Wisconsin Constitution, as interpreted in State v.
Miller, 202 Wis. 2d 56, 549 N.W.2d 235 (Sup. 1996), when, without
forcing petitioner to compromise his principles, the State has
alternative means to ensure that patients promptly obtain their legally
prescribed medications?

Circuit Court Answer: No.

Court of Appeals Answer: No
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Statement of Criteria for Review

This Court has not considered a state right of conscience issue
since it decided State v. Miller, 202 Wis. 2d 56, 549 N.W.2d 235
(Sup. 1996), twelve years ago. Petitioner submits that this is a
particularly appropriate case in which the Court can and should revisit
this issue. Neither the court of appeals nor the circuit court properly
applied the principles of Miller to the facts of this case. Their failure
to do so not only tramples on petitioner’s rights of conscience
protected by art. I, 8 18, of the Wisconsin Constitution, as interpreted
in Miller, but also threatens the rights of conscience of other health
care professionals in similar situations. Review by this Court under
Rule § 809.62 is imperative because of the substantial question of
state constitutional law presented (8§ 809.62(1)(a)), because of the
need for this Court to ensure that the lower courts apply Miller in a
consistent and principled manner (8 809.62(1)(d)) and because a
decision by the Court will help clarify Miller, not just with respect to
this case, but for all health care professionals who have religiously
based moral objections to certain types of therapy, treatment or drugs

(8 809.62(1)(c)(3)).



The Pharmacy Examining Board found that Noesen, a
registered pharmacist, had “fail[ed] to clearly inform the managing
pharmacist [of the pharmacy to which he was referred by a pharmacy
placement agency] that based upon his conscientious objection [he]
would not transfer a prescription for oral contraceptives,” and that he
had “fail[ed] to provide information to the patient . . . regarding her
options for obtaining a refill of her prescription which he refused to
dispense or transfer . ...” App. 27. These “failings” constituted
“unprofessional conduct” warranting discipline. App. 27-28. Under
the terms of the Board’s Final Decision and Order, prior to providing
pharmacy services at any pharmacy, Noesen is required to prepare “a
written notification specifying in detail (i) [tJhe pharmacy practices he
will decline to perform as a result of his conscience; and (ii) [t]he
steps he will take to ensure that a patient’s access to medication is not
impeded by his declination(s).” App. 27 (emphasis in original).

Noesen submits that the discipline imposed by the Board,
which the circuit court and the court of appeals affirmed, violated his
rights of conscience under art. I, § 18, of the Wisconsin Constitution,

as interpreted by this Court in State v. Miller, 202 Wis.2d 56, 549



N.W.2d 235 (Sup. 1996).

In Miller, the Court set forth a four-part analysis for evaluating
rights-of-conscience claims brought under art. I, § 18. Under that
analysis, the challenger has the burden of proving, first, that he has a
sincerely held religious belief, second, that is burdened by the
application of the state law at issue. Once he has sustained his burden
of proof, the burden shifts to the State to prove, third, that the law in
question is based on a compelling state interest, fourth, which cannot
be served by a less restrictive alternative. 202 Wis.2d at 66.

There is no dispute that Noesen has “a sincerely held religious
belief” that contraception is morally objectionable. Insofar as his
practice as a pharmacist is concerned, those objections are not limited
to dispensing contraceptives, but also include transferring
prescriptions for contraceptives or otherwise assisting a patient in
obtaining them. Noesen satisfied the first part of the Miller analysis.

Given his objections to contraception, requiring Noesen to
dispense contraceptives, transfer prescriptions for contraceptives or
assist a patient in obtaining contraceptives would obviously burden

him in the practice of his religion. This would appear to satisfy the



second part of the Miller analysis, and shift the burden to the State to
show that the law (or its application) is based on a compelling state
interest which cannot be served by a less restrictive alternative. The
court of appeals, however, held that there is no burden in requiring
Noesen “to make the extent of his religious belief and objections
known to his employer before the commencement of his practice at
the pharmacy. This will facilitate, rather than burden, [Noesen’s]
ability to exercise his conscientious objection in the future.”” App. 11,
quoting circuit court decision affirming final decision and order.
Both courts overlooked two salient facts. First, Noesen was
reprimanded not only for not informing pharmacy management that
he would not transfer a prescription for contraceptives, but also for
not “provid[ing] information to the patient . . . regarding her options
for obtaining a refill of her prescription which he refused to dispense
or transfer.” App. 27. But that is to reprimand him for obeying his
conscience, precisely what Miller forbids. Second, regardless of the
clarity with which he might express the scope and extent of his moral
objections to contraception, under the Board’s Order, responsibility

for ensuring that patients obtain their prescriptions for contraceptives

Vi



remains with Noesen, not with pharmacy management.

Noesen clearly satisfied the first two Miller analysis factors.
The burden therefore shifts to the State to prove that the application of
the law is based on a compelling state interest, which cannot be
served by a less restrictive alternative. 202 Wis.2d at 66. The State
has a compelling interest in ensuring that patients promptly obtain
their legally prescribed medications, but that interest may be served
by less restrictive alternatives. The State could establish standards for
accommodating the conscientious objections of pharmacists by
requiring pharmacies to adopt staffing policies and procedures that
would avoid the dilemma that confronted Noesen. Or the State could
also adopt policies that would allow pharmacy technicians to transfer
prescriptions to other pharmacies or fill them under the supervision of
an off-site pharmacist. Either alternative would ensure that patients
promptly obtain their legally prescribed medications without
compromising the rights of conscience of pharmacists who object to
the use of certain drugs. Because such alternatives are available, the
State has not met its burden under Miller and the discipline imposed

by the Board must be reversed.
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2 The court of appeals recognized that “the broadness of [the word]
‘aid” might arguably include transferring prescriptions.” App. 3 n. 1. See
also R. 235-236 (Tr. 339-340) (test. of Dr. Jerome Wernow) (a reasonable
person would have understood from Noesen’s letter that he was not willing
to dispense or transfer a prescription for oral contraceptives).
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THE PHARMACY EXAMINING BOARD’S DISCIPLINE OF
PETITIONER, A REGISTERED PHARMACIST, FOR REFUSING,
ON MORAL AND RELIGIOUS GROUNDS, TO TRANSFER A
PATIENT’S PRESCRIPTION FOR ORAL CONTRACEPTIVES,
OR ASSIST HER IN OBTAINING HER PRESCRIPTION,
VIOLATED HIS RIGHTS OF CONSCIENCE PROTECTED BY
ART. |, § 18, OF THE WISCONSIN CONSTITUTION WHEN,
WITHOUT FORCING PETITIONER TO COMPROMISE HIS
PRINCIPLES, THE STATE HAS ALTERNATIVE MEANS
TO ENSURE THAT PATIENTS PROMPTLY OBTAIN
THEIR LEGALLY PRESCRIBED MEDICATIONS.
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> The court of appeals did not reach this factor. App. 12 n. 6.
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In the court of appeals, the Board did not dispute the adequacy

of these alternatives, but simply said that “the range of possible

conscientious objections to the universe of medications dispensed at

35



pharmacies makes it impossible to establish such policies and

procedures in a vacuum.” Br. of Pharmacy Examining Board at 26.
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" The Agreed Joint Motion of Plaintiff Walgreen Co. and
Defendants to Stay Case, Mutual Agreement and Understanding, Menges,
et al., plaintiffs, Walgreens, Intervenor-Plaintiff vs. Rod R. Blagojevich,
Governor, et al., defendants, United States District Court, Central District
of Illinois, No. 05-3307, filed Oct. 5, 2007, is reproduced at App. 69-83.
The Mutual Agreement and Understanding, Menges, et al., plaintiffs, vs.
Rod R. Blagojevich, Governor, et al, defendants, United States District
Court, Central District of Illinois, No. 05-3307, filed Oct. 5, 2007, is
reproduced at App. 84-88.
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8 See Perkins v. State, 61 Wis.2d 341, 346-47, 212 N.W.2d 141
(Sup. 1973), and Christian v. State, 54 Wis.2d 447, 457, 195 N..W.2d 470
(Sup. 1972), interpreting WIs. REV. STAT. 8 9.01.01(2)(b) (West 2002)
(Judicial notice).

? Laurie Chaiten of the ACLU of Illinois said that the settlement in
the federal litigation in Illinois made it clear that the onus is on pharmacy
owners, not individual pharmacists, to implement the rule on emergency
contraception. Judy Peres, “Pharmacists, state reach ‘morning-after’ pill
deal,” Chicago Tribune, Oct. 11, 2007, Metro Section, p. 4. Ms. Chaiten
was quoted as saying, “That’s how you balance religious liberty and access
to reproductive health care.” Id. Itis regrettable that the ACLU and the
ACLU of Wisconsin, in their nonparty brief in the court of appeals in this
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